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PURPOSE OF REPLY

The purpose of Appellant’s Reply Brief is to respond to the Commonwealth’s
contention that Appellant has failed to cite judicial action as the basis for his due process
claim. (Brief for Appellee, hereinafter “BA”, p. 8-10).

ARGUMENT

The Commonwealth represents to this Court in its Brief that the error that
Appellant is claiming is not a judicial error and therefore cannot be remedied through his
CR 60.02 Motion. (BA, p. 8). The Commonwealth describes the error as one by the
Department of Corrections, but fails to address the fact that Appellant contends that he
was denied due process to which he was entitled through the Due Process Clause of the
Fourteenth Amendment by the judicial action of the trial court in convicting him and
sentencing him without proper notice of the charges and sentence he faced. The
Commonwealth states that Pate is not complaining about “the process of his trial,” (BA,
p. 9), but, in fact, he is. Pate repeatedly states in his Brief for Appellant, p. 8-12, that he
was entitled to know, prior to trial, about the charges and sentence that he faced if
convicted, and he did not.

The Commonwealth is simply trying to suggest that this Court ignore this
pleading in favor of Pate’s declaration of rights action by claiming there is no judicial
action of which to complain, and that the action at issue was done by the Department of
Corrections. However, the Commonwealth essentially concedes the merits of Pate’s
claim when, later in its Brief, it states that the declaration of rights action presently before

this Court is the “best” way to resolve this situation, not the only way. (BA, p. 10).



CONCLUSION

Pate has complained of judicial action which violated his due process rights under
the Fourteenth Amendment of the United States Constitution. The Commonwealth’s
argument ignores the substance of Pate’s argument and simply encourages the Court look
to the Department of Corrections for relief instead of the Commonwealth. For the reasons
stated in Pate’s Amended Brief for Appellant, and those contained in this Reply Brief,
Pate respectfully requests this Honorable Court grant him relief pursuant to CR 60.02 and
vacate his conviction based upon the due process violation that resulted from his
conviction and sentence in Bracken County Indictment 03-CR-00008.
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